ST 99-0111-G L 03/25/1999 PCOLLUTI ON CONTROL FACI LI TI ES

Bal ers and other equipnment used in recycling operations do not qualify as

exenpt pursuant to 86 Ill. Adm Code 130.335. Such equi pnrent does not
reduce, prevent, or elimnate air or water pollution or treat or dispose of
potentially harnful pollutants. (This is a dL.)

March 25, 1999

Dear M. Johnson:

This letter is in response to your letter dated March 5, 1999. The nature
of your letter and the information you have provided require that we respond wth
a General Information Letter which is designed to provide general information, is
not a statenent of Department policy and is not binding on the Departnent. See
86 Ill. Adm Code 1200.120(b) and (c), encl osed.

In your letter, you have stated and nmade inquiry as follows:

The AGENCY is in the process of reviewing its position with respect to
the sales and use tax treatnment of sales and purchases of notor
vehi cl es and machi nery and equi prment used exclusively and directly in
wast e reduction and recycling activities.

STATE | aw provi des exenptions from STATE sal es and use tax for:

(1) Mdtor vehicles which are not required to be licensed for highway
use and which are exclusively and directly used in conjunction
with waste reduction or recycling activities which reduce the
anount of solid waste generated, reuse solid waste, recycle solid
wast e, conpost solid waste or recover energy fromsolid waste.

(2) Waste reduction or recycling machinery and equi prent, including
parts therefor, exclusively and directly used for waste reduction
or recycling activities which reduce the anmpbunt of solid waste
generated, reuse solid waste, recycle solid waste, conpost solid
waste or recover energy fromsolid waste. The exenption applies
even though an econonmically useful end product results from the
use of the machi nery and equi pnent

Questions:

Does your state have a simlar sales and use tax exenption or incone
tax credit? _ Yes _____ No If yes, please provide a copy of
your state's |aw

Does your state have any rules, regulations, guidelines or court cases
whi ch indicate where a waste reduction or recycling process begins and
ends? Yes ~_No If yes, please provide a copy of this

i nformation.
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Does your state have any rules, regulations, guidelines or court cases
whi ch give exanples of machinery, equipnment or processes which do or
do not qualify for exenption? __ Yes ____ No |If yes, please
provide a copy of this informtion.

A response to this request wthin 15 days would be greatly
appreci at ed. You may fax, e-mail or US. mail the information to ne
at the nunbers and addresses indicated above. In addition, if you
have any questions, please feel free to contact ne.

Thank you in advance for your attention to this mtter.

The Sal es/ Exci se Tax Section of the Legal Services Ofice is responding to
your sales and use tax questions in narrative form Under separate cover, the
Income Tax Section of the Legal Services Ofice wll respond to your questions
that relate to i ncone tax.

There is no exenption under Illinois law specifically for the use of
tangi bl e personal property in recycling operations. Pl ease be advised that
Section 3 of the Illinois Use Tax Act (35 ILCS 105/3) inposes a tax upon the
privilege of using tangible personal property in Illinois purchased at retail
fromretailers. Retailers incur Retailers' Occupation Tax liability upon their
gross receipts from sales of tangible personal property for use in this State.
The definition of use generally includes the purchase and utilization of assets
and supplies used by persons engaged in recycling operations. Therefore, sales
of itenms used in recycling operations are generally taxable, unless an exenption
can be docunent ed.

Il1linois has no exenption specifically for machinery or equipnment used in
waste reduction activities. I[I'linois does have a pollution control facilities
exenption, but its application is limted as described bel ow

We have enclosed a copy of 86 Ill. Adm Code 130.335 concerning Pollution
Control Facilities. The pollution control facilities exenption extends to "any
system nethod, construction, device or appliance appurtenant thereto sold or
used or intended for the primary purpose of elimnating, preventing, or reducing
air and water pollution as the term "pollution" is defined in the Environnental
Protection Act (415 ILCS 5/1 et seq.), or for the primary purpose of treating,
pretreating, nodifying or disposing of any potential solid, liquid or gaseous
pollutant which if released wi thout such treatnment, pretreatnent, nodification or
di sposal mght be harnful, detrinental or offensive to human, plant or aninal

life, or to property.” It has been the Departnent's |ong-standing position that
recycling equipnent confers an economc benefit to users and thus does not
qualify for the pollution control exenption. The recycling process does not

constitute elimnation, prevention or reduction of pollution.

In general, machines such as bulldozers or excavators whose primary use isS
to cover waste at a landfill can qualify for the pollution control facilities
exenption. However, other machines or equiprment, even though they may be used in
a waste processing operation, generally do not qualify for the exenption. For
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exanpl e, trucks or other vehicles that haul waste do not qualify because their
primary purpose is transportation, not pollution control.

Bal ers and conpactors do not qualify for this exenption because they do not
prevent or reduce air or water pollution, or treat, nodify or dispose of
potentially harnful pollutants. The fact that these nachines may change or
reduce the volune of waste does not constitute the prevention or reduction of air
or water pollution.

However, waste compactors or balers sold containing deodorizing devices as
necessary conponent parts may qualify if the air pollution control function of
t he deodorizing devices allow the machines to be used primarily for the purpose
of elimnating, preventing or reducing air pollution. It is inmportant to note
that such itens cannot qualify for the pollution control exenmption if used
primarily in recycling process situations because, as noted above, machinery and
equi pment used in recycling is considered to be used primarily for the economc
benefit of the user.

Pl ease be aware there are published Illinois Appellate and Suprenme Court
decisions on this exenption that can be accessed by standard |egal research
sour ces.

I hope this information is helpful. The Department of Revenue maintains a
Wb site which can be accessed at www. revenue.state.il.us. If you have further
guestions related to the Illinois sales tax |aws, please contact the Departnent's

Taxpayer Information Division at (217) 782-3336.

If you are not under audit and you wish to obtain a binding Private Letter
Rul i ng regardi ng your factual situation, please submt all of the information set
out initens 1 through 8 of the enclosed copy of Section 1200.110(b).

Very truly yours,
Kar|l Betz
Associ at e Counsel

KB: nmsk
Enc.



